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1. It is an honour to have been asked by the Wales Observatory on Human Rights of Children and Young People and UNICEF UK to deliver this annual lecture.  
2. However, my task is a daunting one.  This University is the home of the Wales Observatory, and its special experience and expertise on matters of human rights in the context of children is, rightly, recognised nationally and internationally
.  Furthermore, in this annual event, I follow Baroness Hale, a champion of children’s interests, who last year gave an erudite and masterly exposition on children’s rights in Wales
.  
3. There is something on my side: timing.  This year will see, for the first time, substantial divergence between the laws of Wales and those of England.  To date, the differences have been relatively small.  However, the Social Services and Well-being (Wales) Bill, introduced into the Senedd in January 2013 and now in the final plenary stage of its process, will, when enacted, fundamentally alter the law on local authorities’ duties in relation to children and others who need care and support.  It is a core legislative framework bill.  It will transform the way in which social services are delivered.  The Housing (Wales) Bill, introduced in November and now at committee stage, will, if and when enacted, fundamentally change huge areas of housing law in Wales, relating to private rented housing, local authority housing, homelessness and gypsy and traveller sites.  These are enormous changes in substantive law that have a distinct Welsh hallmark.  They show that, in relation to matter of social policy, Wales is ready and willing to take a different path from England
.

4. The timing of this lecture is especially pertinent because it coincides with another significant change.  The Rights of Children and Young Persons (Wales) Measure 2011 (“the Measure”) has just been brought into full effect.  In furtherance of Wales’ commitment to the United National Convention on the Rights of the Child (“the UNCRC”), this Measure provides that, when exercising any of their functions, including making or changing policies, the Welsh Ministers must have regard to the requirements of the UNCRC.  Article 3.1 of the Convention of course imposes an obligation on the state to ensure that the best interests of the child shall be a primary consideration in all actions concerning children, taken by any public body or any private social welfare institution.  In the Measure, the substantive obligations are supported by a raft of provisions to ensure compliance with those duties: the making of a children’s scheme, and other steps designed to publicise the obligations and to ensure that children themselves are involved in the system that is intended to protect their own rights.  The Measure was brought into full effect earlier this week.  It is therefore a particularly apposite time to put Wales’ commitment to children’s rights into the context of our legal system in Wales as a whole; and to consider where we are, where we might be going, and (importantly) who might take us there.  

5. Historically, our law has been based on the scheme epitomised by the Ten Commandments and parks byelaws – a series of clear, black letter prohibitions.  We know what we must not do, and we know (more or less) what may be visited upon us if we do that which is prohibited.  If we murder, we are liable to go to prison.  If we litter in the park, we are liable to a fine and possibly exclusion from the park.  It is not restricted to our system of criminal law.  For example, if we drive down the road negligently, and we hit another car, then the owner of that car can claim damages against us.  None of is based on rights.  Rights, such as they generally existed under this traditional scheme, were not human rights based on the fundamental respect that individuals are morally due.  They tended to be rights over property.  If you had land, then you had rights over that; and you had rights over chattels, which included, for a man, rights over children.  In the late 18th century, the great jurist Blackstone referred to the duty owed by “prized possessions” to their fathers
.  The “possessions” here were children.  They were “prized” in large part because they were an economic asset: they brought wages into the family, and were for many the only pension arrangement made.  
6. However, slowly, it was recognised that parents owed at least some moral obligations to their children.  Blackstone said:

“… this moral duty is laid on them by their own proper act, in bringing them into the world: for they would be in the highest manner injurious to their issue if they only gave their children life, that they might afterwards see them perish.  By begetting them, therefore, they have entered into a voluntary obligation to Endeavour, as far as this lies, that the life which they have bestowed shall be supported and preserved.”
 

But the law did not recognise these duties, or any reciprocal right in children.

7. The title of this lecture refers to the “rehabilitation” of children’s rights, which presupposes that there was, or may have been, an earlier “habilitation”.  The first era in children’s rights commenced in the 19th century.  It began with individual recognition that a child’s interests and those of its parents – in the hands of whom moral obligation had put them – may not coincide; and as a simple concern for children’s welfare, in the sense of child reformation and rescue, usually by removal from home and placement in philanthropic or institutional care.  This was not regarded as a matter for the state.  As late as 1881, the leading philanthropist Anthony Ashley-Cooper, Seventh Earl of Shaftsbury, said in response to a request for support in promoting legislation to protect children, that the matter was “of so private, internal and domestic a character as to be beyond the reach of legislation”
.  
8. But the late 1800s saw a distinct shift of public and political opinion, as result of a complex combination of (amongst other things) a rise in working class consciousness, fears of the middle classes that they were at risk from the urban poor, falling birth rate and (quite incredibly) an increased death rate amongst children.  There was a whole raft of welfare legislation aimed at children, including the Infant Life Preservation Acts of 1872 and 1897 to combat baby-farming, and the Prevention of Cruelty to, and Protection of, Children Act 1889 which created the general offence of ill-treating, neglecting, abandoning or exposing a boy of under 14 or girl of under 16 in a manner likely to cause that child unnecessary suffering, an offence unknown to the common law.  This Act was described at the time as “the Children’s Charter”, and as “the great wakening of the nation to a true and full recognition of the rights of children”
.  
9. However, we must be careful not to look at these events through 21st century eyes.  This was not in substance a great, children’s rights-based movement.  Although the welfare of children was no doubt the main impetus that prompted reformers such as Mary Carpenter, Octavia Hill, Thomas Barnardo and Lord Shaftsbury to educate children, provide social housing for them and reduce child labour, there was an underlying public concern about social cohesion; and one driver of reform was the belief that acting in the interests of poor and neglected children was a “good thing”, not because of the benefits to those children in themselves, but because it promoted the interests of society as a whole and, in particular, those of the middle classes.  Thus, for example, intra-familial sexual abuse was considered to “corrupt” its young female victims, who were institutionalised, not for their protection, but because of their morally dubious and corrupted state, from which the uncorrupted middle classes believed they required protection.
  Even for those who were prompted by the needs of children, their motive to act was a wish to look after the children – children’s welfare and protection – not autonomous children’s rights as we know them.

10. Nevertheless, the end of the 19th century saw the first signs of the legal system recognising that children had interests worth protecting, and at least the potential for a separate legal personality.  These green shoots were encouraged internationally by the Declaration of Children’s Rights 1924, drafted by the Salopian Eglantyne Jebb one Sunday afternoon in 1922 at the summit of Mount Saléve overlooking Lake Geneva, and adopted by the League of Nations in Geneva on 26 November 1924, to which Lady Hale referred last year.  However, important as it was, we need not tarry with it – because, despite its title, in line with the thinking of the time, it was not what we would call rights-based: it still saw children as having interests which meant they were objects of protection rather than the holders of rights.

11. It was the First World War which sparked the conscience of the Jebb sisters and led them to found the Save the Children Fund – originally, to protect German children from the worst consequences of the naval blockade – and to draft the Declaration of Children’s Rights.  The movement for individuals to be respected and recognised as having rights, based on fundamental morality and decency, arose from the Second World War.  The atrocities of that conflict led to the stark realisation, across nations, of the dangers that unrestrained popularism might pose to minorities.  The Universal Declaration on Human Rights adopted by the newly formed United Nations in 1948, was followed by the European Convention on Human Rights and Fundamental Freedoms (“the ECHR”) opened for signature on 4 November 1950 and, having been ratified by the ten founding members of the Council of Europe – the United Kingdom being the first signatory – coming into force on 3 September 1953.  It was famously drafted under British supervision, that of Sir David Maxwell-Fyfe, later Earl of Kilmuir.  
12. As Churchill’s Solicitor General during the hostilities, Maxwell-Fyfe was tasked with considering how the leaders of the Nazi regime might be brought to account after the war; and he was a chief prosecutor at Nuremburg, who so devastatingly there cross-examined Hermann Göring.  Thus, he came peculiarly face-to-face with the horrors of what had been done, in the name of the state, to unpopular minorities.  The Convention was drafted under his supervision in the shadow of the holocaust and other state-sponsored atrocities of that war, during which an estimated 10 million civilians died at the hands of the Nazi regime, not in the heat of battle, but because they were Jewish, or Romani, or homosexual, or of some other minority group.  It was seen that states could not be trusted to behave properly in the face of ardent popularism; and the states of Europe considered that the only, or at least the best, way of preventing breaches of what were seen as fundamental moral rights was to impose obligations upon states in terms of their behaviour, as part of international law.  
13. A “norm” is a term taken from the discipline of sociology.  It is simply an accepted understanding that governs behaviour within a particular group, with which members of that group are expected to comply.   The ECHR was and is an agreement between states, now one of many such documents, providing for norms of minimally acceptable state behaviour.  It proceeds on the premise that individuals have fundamental rights, long-established in the field of morality, and now recognised by international law.  It imposes obligations on a state to behave in a particular way to individuals within its compass.  Where it is contended that a state has behaved in a manner contrary to those norms, it can be taken to the European Court of Human Rights who will adjudicate upon that issue.  Despite the fact that 1m-2m of those 10m who died during the War were children, the ECHR makes no specific provision for children, a matter to which I shall return: but it applies to all perceived as endowed with full reason and conscience and, to them, it gave equal dignity and rights.  It also gives citizens procedural rights, to enforce the obligations it imposes on the state.  Since the Human Rights Act 1998, every organ of state in the United Kingdom – including not only the legislature, executive government and administration, but also the judiciary – must act compatibly with Convention rights.   
14. Given the universality of the norms, it is unsurprising that similar provisions are replicated in a number of international documents, such as the UN Declaration of Human Rights, the ECHR, the Charter of Fundamental Rights of the European Union (which in effect became a EU Treaty from 1 December 2009 as the result of the Treaty of Lisbon 2007) and, more recently, the UNCRC.  For example, article 2 of the ECHR protects the right to life.  That is replicated in article 3 of the UN Declaration, article 2 of the Charter of Fundamental Rights, and article 6.1 of the UNCRC.

15. Some of the ECHR rights and freedoms protected are absolute, e.g. the right to life, and the freedom from torture, and inhuman or degrading treatment or punishment.  Others are the subject of specific caveats, particularly where, in a specific case, to uphold the right fully in respect of one or more individuals will or may mean infringing the human rights or private rights and interests of others.  For example, article 8 of the ECHR provides that everyone has the right to respect for his or her family and private life; but a public authority may interfere with that right if that interference is in accordance with the law, necessary in a democratic society for one of a number of specified reasons and the interference is “proportionate”.  The same applies to article 10 which guarantees free speech – and, indeed, most of the other rights and freedoms guaranteed.  
16. The common law has never considered that an administrative decision might be unlawful because it is lacks “proportionality”.  To consider the grounds of challenge the common law does recognise, we have to move our focus from Europe to a small town in the English Midlands.  Wednesbury.

17. Wednesbury has, over time, had its day.   It was one of the first coal towns of the Black Country, and boasted a 30ft seam of coal that was worked from the 13th century.  The coal was mined, and mined out, early; its industry then being centred on a company called Patent Shaft which, amongst other things, built the first metal bridge over the Ganges and the wheel arches for the Imperial Indian Railway.  Wednesbury was a rough place.  The parish church, St Bartholomew’s, uniquely has a lectern in the form of fighting cock. On 20 October 1743, the vicar of St Bart’s encouraged a mob to stop John Wesley continuing to preach in Market Square.  A fracas ensued, which ended with Wesley being led to nearby Walsall, where there was a judge.  However, the judge did not want anything to do with it; and sent them all away.  Indeed, the good men of Walsall created a counter-mob – not because they supported Wesley, but because they had an innate antagonism for everything Wednesbury – and, in the ensuing riot, Wesley escaped.  However, Wesley had longer-term success in Wednesbury; because, there, a church was established, Spring Head Mission, which was one of the largest Methodist chapels in the Midlands, boasting a Sunday School of 1,000 pupils between the wars.  Mt grandfather was one of the Sunday School superintendents.  My father was one of the pupils.  

18. My father went to Wednesbury’s Gaumont Cinema every Saturday morning.  The strength of non-conformism in the town explains why was not open on a Sunday.  In 1947, a local referendum was held as to whether it should open on a Sunday.  Following a “Yes” vote, the cinema applied for a Sunday licence; and the Council granted it – but only subject to a condition that no children under 15 be admitted on that day.  The cinema owners were unhappy with this constraint on their business.  They applied to Mr Justice Henn Collins for a declaration that that condition was ultra vires.  They got short shrift from him.  Nor did they do any better when they appealed to the Court of Appeal, the Master of the Rolls (Lord Greene) saying, in the first paragraph of his ex tempore judgment
, that the judge below was “clearly right”, rare but beautiful words in the ears of any first-instance judge.  Lord Greene set out the extent of the grounds of judicial review at common law, as follows
:

“Bad faith, dishonesty – those of course stand by themselves – unreasonableness, attention given to extraneous circumstances, disregard of public policy and things like that have all been referred to, according to the facts of individual cases, as being matters which are relevant to the question.”

19. This was not the first, nor the best, exposition of grounds for judicial review
 – it was, of course, done on the hoof – but it is marked for two reasons.  First, it re-emphasised the historical truth that the common law courts in judicial review are concerned with decision-making process, not the merits of the decision which are entirely a matter for the administrative decision-maker, appointed ultimately by or under the auspices of Parliament to make the decision, usually because he or she is experienced and often expert in balancing the relevant policy factors required.  Second, the case is of course noted for its definition of “unreasonableness” in this context.  Lord Greene said that the courts could only interfere if a decision “is so unreasonable that no reasonable authority could ever come to it”.
   

20. And had Wednesbury Corporation acted unreasonably?  Not at all, held Lord Greene.  On the contrary, they had acted with commensurate reasonableness.  He said this
:

“It appears to me to be quite clear that the matter dealt with by this condition was a matter which a reasonable authority would be justified in considering when they were making up their mind what condition should be attached to the grant of this licence.  Nobody, at this time of day, could say that the well-being and the physical and moral health of children is not a matter which a local authority, in exercising its powers, can properly have in mind when those questions are germane to what they have to consider.”

Good, old-fashioned child welfare.  And, far from establishing “Wednesbury unreasonableness”, it established just how reasonable Wednesbury is.
21. Lord Greene’s formulation – an unreasonable decision is one “so unreasonable that no reasonable body should so act” – is itself far from perfect, being tautologous – it defines unreasonableness in terms of a positive and negative reference to itself
 – and it has been reformulated many times.  What is clear is that, for a decision-maker exercising a discretion on behalf of the state under delegated powers, there is a range of decisions with which the courts will not interfere and which are consequently lawful.  Lord Steyn formulated the test thus: whether the decision is “within the range of reasonable decisions open to the decision maker”.
  If the decision-maker strays outside that range, then the decision is “wrong” and unlawful.  Therefore, the common law requires the court to consider the merits of an administrative decision at least to this extent: the court must consider whether the decision falls within or outside that margin of discretion.  However, this might be thought to do little if any damage to the principle that the courts are concerned with only decision-making process, because, if a decision-maker makes a decision that no reasonable person could make on the evidence before him, that is a clear marker that, procedurally, something somewhere must have gone wrong.
22. Where a decision has been found to be unlawful because the boundaries of legitimate discretion have been breached, then, at common law, in accordance with the proposition that merits are for the assigned decision-maker and not the court, the court will remit the matter back to that decision-maker for redetermination by him – unless the court considers that a reasonable person could only arrive at one decision, in which case remitting it would be a waste of time and the court makes the obvious decision itself.  That usually happens only if the court considers that the decision-maker, despite getting the law wrong, clearly got the answer right. 
23. We must now leave Wednesbury, and return to Europe, where we left “proportionality”.  As I have said, proportionality is not a public law concept that has found favour here, although the common law toyed with it, most notably Lord Diplock in the GCHQ case
, where he formulated the Wednesbury test in terms of logic or moral outrageousness and suggested that the less stringent test of proportionality might form a ground for common law judicial review.  However, the courts have consistently declined to follow that line, on the basis that, to adopt proportionality into domestic law, would lower the threshold for judicial intervention and involve the courts in considering the merits of administrative decisions
.  

24. Indeed, as administrative decision-making has become more sophisticated – in the sense that it now involves the consideration of more, and more complex, policies; which frequently pull in different directions – the courts have held rigidly to the proposition that they are concerned only with procedure, and not the merits of administrative decisions.  For example, in town and country planning cases the courts have long-recognised that such decisions involve acute, complex and interrelated social, economic and environmental implications, and that the legislature has consequently entrusted its regulation to administrative decision-makers with planning experience and expertise, namely local planning authorities (whose planning officers and committees also have local knowledge), and on appeal the Welsh Ministers (or, in England, the Secretary of State) acting through inspectors.  This principle was forcefully emphasised by Lord Hoffman in a case called Tesco Stores Ltd v Secretary of State for the Environment
:

“56.
The law has always made a clear distinction between the question of whether something is a material consideration and the weight which it should be given.  The former is a question of law and the latter is a question of planning judgment, which is entirely a matter for the planning authority.  Provided that the planning authority has regard to all material considerations, it is at liberty (provided that it does not lapse into Wednesbury irrationality) to give them whatever weight the planning authority thinks fit or no weight at all.  The fact that the law regards something as a material consideration therefore involves no view about the part, if any, which it should play in the decision-making process.

57.
This distinction between whether something is a material consideration and the weight it should be given is only one aspect of a fundamental principle of British planning law, namely that the courts are concerned only with the legality of the decision-making process and not with the merits of the decision.  If there is one principle of planning law more firmly settled than any other, it is that matters of planning judgment are within the exclusive province of the local planning authority or Secretary of State.”

What could be clearer?

25. In a later case
, having considered the relevant European Court authorities, Lord Hoffman said that those cases did not require the court to substitute its decision for that of the administrative authority, and that such a requirement would not only be contrary to the jurisprudence of the European Court but “profoundly undemocratic”.  This is a trite point – these passages are rehearsed in nearly every planning case, by the party wishing to uphold the decision – but a point that is constitutionally vital.  The authority charged with administrative decision-making is assigned that task ultimately by Parliament, and is democratically answerable for the decisions involving policy that it makes.  Judges are not.  At common law, they have a separate function, namely to ensure that administrative decisions have procedural integrity.

26. It is of course a ground of challenge that the decision-maker has reached a conclusion that is Wednesbury unreasonable, i.e. it is outside the range of decisions to which a decision-maker could reasonably come.  However, to prove Wednesbury unreasonableness in a context where there are considerable policy factors in play (such as planning) is particularly challenging, because it has long been recognised that decision-makers have a wide margin of discretion within which they can make a lawful decision, because (i) the decision involves the application of social policy
; (ii) the decision requires consideration of complex multiple policy-based planning issues in respect of which there is a significant element of judgment involved, properly reserved to the executive
; and (iii) as a planning committee of a local planning authority or as an inspector on behalf of the Welsh Ministers, the decision-makers have particular of expertise and experience, and indeed have been chosen under a statutory scheme precisely because they have that expertise and experience.  For similar reasons, and to reflect that wide margin of discretion, the courts pay considerable deference to a planning decision by one of those decision-makers.
27. Proportionality derives from Germany.  In the 19th century it was used by the Prussian Supreme Administrative Court to check the discretionary powers of police authorities
, and thereafter taken into German jurisprudence as a more general concept.  It was adopted by the European Court of Justice, where it developed into the principle that EU action must be proportionate to its objectives; and then by the European Court of Human Rights as a standard by which to assess whether a breach of human rights is justified.  Therefore, as can be readily appreciated, it has been used in a variety of ways.  In this context, the concept of proportionality recognises that, even when a course of public action may interfere with the human rights of some individuals, the harm caused may be outweighed by the harm that would be caused to the interests of others (including their human rights) if that course is not followed.  Therefore, a balance has to be undertaken.  As Lord Bingham put it, proportionality in this context “must always involve striking a fair balance between the rights of the individual and the interests of the community”.

28. Just as the Wednesbury doctrine gives a decision-maker a margin of discretion, the courts have consistently recognised that, in considering whether an adverse impact on the human rights of an individual is proportionate to other legitimate aims, there will be many cases where there is no single right answer, particularly because they involve the practical application of normative standards.  The courts have therefore recognised that, when making a decision engaging human rights, primary decision-makers have a legitimate margin of discretion, or proper area of judgment: when a decision falls within that margin, then the courts will not interfere with it
.  Even in Europe, there is therefore an echo of Wednesbury.
29. Where the legislature or executive is engaged in making decisions and choices in the general field of economic or social policy, it is well-established that the margin of discretion is particularly wide: because, in respect of what is in the public interest on social and economic grounds, it is in the best position to judge
.  In a case called Miss Behavin’ v Belfast City Council
, to which I shall shortly return, which concerned the use to which a particular shop could be put, Lord Hoffman said
:

“This is an area of social control in which the Strasbourg court has always accorded a wide margin of appreciation to member states, which in terms of the domestic constitution translates into the broad power of judgment entrusted to local authorities by the legislature.  If the local authority exercises that power rationally and in accordance with the purposes of the same, it would require very unusual facts for it to amount to a disproportionate restriction on convention rights.”

So, where social policies are in play, the decision-maker has a very wide discretion as to how the human rights of individuals are to be respected.  

30. As Lord Hoffman indicates, that margin of discretion has with it the implication that, when considering a challenge on human rights grounds in an area of social control, the court will give substantial deference to the decision of the decision-maker, where he has careful weighed the various competing considerations and concluded that the action in question is proportionate and lawful.  As Lord Neuberger said in the same case
:

“… [W]here [a decision-maker] has properly considered the issue in relation to a particular application, the court is inherently less likely to conclude that the decision ultimately reached infringes the applicant’s rights.”

31. Therefore, the law recognises that there are a number of ways in which a state might properly recognise and protect human rights, and, in considering issues that involve human rights there is often no single right answer.  Furthermore, although the lawfulness of process may not be determinative of whether a decision is “wrong” as being disproportionate – something to which I shall return in a moment – process may well be important to the court’s determination of whether the human rights of the person challenging the relevant decision have in fact been breached; because, if the decision-maker gets the process right, then the courts will give deference to his decision, and afford him a wide margin of error in making it.  As Lord Hoffman put it in Miss Behavin’, in those circumstances, it will take “very unusual facts” for a finding to be made by a court that there had been a disproportionate restriction on Convention rights.
32. The European Convention was introduced directly into the domestic law of the United Kingdom from 1 October 1999 by the Human Rights Act 1998, such that it became directly applicable here.  The question arose how the courts would deal with this novel issue of proportionality, when the decision of a public authority was questioned on the ground that the resulting interference with an individual’s human right was disproportionate.
33. The issue came before the House of Lords in two cases.  In the first, a 17 year old Muslim pupil challenged the school uniform requirements of Denbigh High School which allowed several forms of uniform, including the shalwar kameeze but not the jilbab
.  The case involved consideration of article 9 of the ECHR, the freedom of religious expression.  The House of Lords found that the pupil had not been subjected to unlawful exclusion from the school by virtue of the uniform requirements.  In so doing, Lord Bingham said
: 
“The focus at Strasbourg is not and has never been on whether a challenged decision or action is the product of a defective decision-making process, but on whether, in the case under consideration, the applicant’s Convention rights have been violated”;
and, consequently, what matters in any case is “the practical outcome, not the quality of the decision-making process”.  In other words, what matters is whether the decision is right or wrong.
34. The issue as to the court’s role in such a case was directly in issue in the second case, which was from Northern Ireland: Miss Behavin’.  As reflected in its title, the case concerned an application for a licence by a Belfast backstreet sex shop, in the face of a determination by the council that the appropriate number of sex shops in that area was “nil”.  It does not appear to have struck the council at all that one might have a fundamental right to peddle pornography; but this activity does engage the right to freedom of expression in article 10 – although, you might think, only just.  The granting of a licence can also, in some circumstances, engage article 1 of the First Protocol, which protects property rights.  In refusing the licence for the sex shop, the council failed to take into account the harm to those rights that a refusal of a licence would entail.  The Northern Ireland Court of Appeal held that they erred in failing to take the harm to that right into account, and they set aside the decision
, Sir Brian Kerr LCJ giving the judgment of the court
, finding, in traditional judicial review terms
:
“We have also concluded that the appellant's rights under article 10 of ECHR and article 1 of the First Protocol to the Convention were engaged and that the council failed to conduct the necessary balancing exercise in order to determine whether interference with those rights could be justified.  The circumstances of the case are not such as would enable the conclusion to be reached that, if the council had considered the matter properly, it is inevitable that the application would have been rejected.”
In other words, the court considered that the council had made a procedural error: they had failed to take into account a material consideration, namely the impact on the human rights of the applicant.  The court were not sure whether, if the council in exercising its discretion had taken those rights into account, a licence would or would not have been granted.  If they had been sure, one way or the other, on conventional principles, they could have made that decision.  But, as it was, they decided that the council would have to reconsider the licence application, this time properly performing the balancing exercise required, by taking into account the impact on the human rights engaged.  For a common lawyer, this was all pretty straightforward, conventional stuff.
35. However, the House of Lords held that that was now the wrong approach.  Lady Hale said
:
“The first, and most straightforward, question is who decides whether or not a claimant's Convention rights have been infringed. The answer is that it is the court before which the issue is raised. The role of the court in human rights adjudication is quite different from the role of the court in an ordinary judicial review of administrative action. In human rights adjudication, the court is concerned with whether the human rights of the claimant have in fact been infringed, not with whether the administrative decision-maker properly took them into account.”
36. Lord Hoffman put it even more bluntly.  It did not matter, he said, whether the council had or had not indulged in any “formulaic incantation” with regard to proportionality
:
“Either the refusal infringed the respondent’s Convention rights or it did not.  If it did, no display of human rights learning by the Belfast City Council would have made the decision lawful.  If it did not, it would not matter if the councillors had never heard of article 10 or the First Protocol”.
37. Therefore, the fact that the council had not engaged with the proportionality exercise they, as a public authority performing public functions, were required to perform by virtue of section 6 of the Human Rights Act 1999, was not an error which was of any legal moment – because the court was bound to conduct that exercise itself, in any event.  Unsurprisingly perhaps, on the facts of the case, each of their Lordships had no difficulty in finding that that the restriction of such activities on social policy grounds was an entirely proportionate interference with the rights of the pornography peddling licence applicants. But, in coming to that conclusion, they considered the merits, and gave the weight they considered appropriate to the various material considerations, including the social policy of not having sex shops in that part of Belfast (a good deal) and the harm to the right of freedom of expression (not much).  In doing so, they reflected the comments of Lord Steyn in an earlier case
, that, when a court considers proportionality, it may be necessary to attend to “the relative weight accorded to interests and considerations” by the primary decision-maker.

38. Miss Behavin’ was a House of Lords case.  The courts are bound to follow it; and, even here, I would be bold to say it might be wrong.  But I can say that, in my respectful view, it was an unhelpful and unnecessary turn to have taken.  
39. It was unhelpful because it took judges far into what should be – as a constitutional matter – a judicial no-go area, namely the positive evaluation of the merits of administrative decisions.  Entry into that otherwise forbidden arena becomes none the less because of the courts’ insistence that “there is no shift to a merits review”
.  
40. Recently, Lord Reed in Axa General Insurance Limited v Lord Advocate
 has attempted to steer between these two apparently irreconcilably inconsistent propositions, in this way:

“Although the courts must decide whether, in their judgment, the requirement of proportionality is satisfied, there is at the same time nothing in the Convention, or in the domestic legislation giving effect to Convention rights, which requires the courts to substitute their own views for those of other public authorities on all matters of policy, judgment and discretion.”  
That is helpful, so far as it goes – it confirms that, generally, judges should not touch merits with a bargepole – but, like Miss Behavin’ before it – it fails to take into account the realities of administrative decision-making in the context of human rights.  Human rights are not a coda to the rest of our law: they infuse it
.  In most cases, any infraction of human rights will be just one material consideration of very many such considerations that a decision-maker must balance.  In those cases, whether the requirement of proportionality is satisfied will depend upon a sophisticated balancing exercise involving all sorts of policy and individual interests, such that a discrete decision on proportionality cannot be taken apart from the wider balancing exercise the decision-maker is bound to perform.  And that balancing exercise is capable of properly resulting in one of a number of results.
41. The turn was unnecessary because, in my view, traditional common law concepts could have coped with the importation of proportionality as an additional criterion into administrative decision-making when human rights are involved.  In the Miss Behavin’ case itself, looked at in a traditional way, there was no doubt that the council had erred in law: they had failed to take into account a material consideration – the infringement of the pornographic peddler’s human rights.  The question then was what relief, if any, should be given?  If the council had not erred – if they had taken that infringement into account, as they ought to have done – could they have only come to one decision?  Arguably, yes – to refuse – but if, as the Court of Appeal believed, given competing policy matters including the infringement of human rights and the public interest in the use to what shops in that area were put the authority acting reasonably could have come to a variety of decisions, then the appropriate course would have been to have remitted the matter to the council to make a lawful decision.  That course would have been in accordance with European authority and consistent with the margin of discretion an administrative decision-maker has when considering how human rights should be respected.  If the court had found other than it did – so that a licence would or might have been appropriate – it would have had to remit the application to the council in any event, because only the council could sensibly have considered conditions for the licence etc.  But, in any event, the council was the body that had been appointed by the legislature to perform the balance.  The court’s decision, arguably, undermined the democratic process.  A traditional analysis could also cope with a situation in which the decision-maker had taken the relevant human right into account, but the weight he attributed to it was such that no reasonable decision-maker would have attributed that weight.  That too is a well-established ground for judicial review; and one which properly acknowledges the margin of discretion in the decision-maker, and the respective roles of decision-maker (consideration of merits) and Court (consideration of process). 

42. It was inevitable that other cases, in which the decision-making process was more sophisticated and thus the issue more pointed, would come along.  One such case came before me last year, R (Stevens) v Secretary of State for Communities and Local Government 
.  A Gypsy had built around her caravan to such an extent it comprised a development for planning purposes.  The site was in Surrey greenbelt, and her arguments on the traditional planning issues were weak.  However, she said that she had two children, at school, and their interests (including their article 8 rights) were at least primary if not paramount
.  She relied upon, amongst other things, article 3.1 of the UNCRC.  Retrospective planning permission was refused, and an enforcement notice imposed.  The claimant was unsuccessful with her appeal to an inspector appointed by the Secretary of State under statutory provisions.     
43. Before the Administrative Court, the claimant contended that the planning inspector, although purporting to do so, did not properly take into account the impact of her decision on the children’s article 8 rights.  However, both planning counsel before me – including the claimant’s own advocate – were horrified at the prospect of Miss Behavin’ being applied, i.e. the court balancing all of the planning material considerations (including the infringement of the children’s human rights) and coming up with a planning judgment as to whether to allow the development or not.  They said, with force and sense, that that was a matter for the authority and on appeal an inspector – but not the court.  They each suggested if the principles of Miss Behavin’ were applied to planning cases then the planning regime of the country would effectively collapse.  There was obvious force in that.  The problem, of course, was that Miss Behavin’ was, in effect, a planning case, the council having taken a decision as to land use in the area of that particular shop on social policy grounds.
44. I held that, because of the margin of discretion and the deference given to the primary decision-makers decision, in an area of complex policy consideration such as planning, where the decision-maker has clearly engaged with the relevant human rights in play, and considered them with care, it is unlikely that the court will interfere with his conclusion
.  That, I found, is what had happened in this case.  I continued
:

“Nevertheless, there may be cases where he has clearly not done so at all, or not done so properly.  In those cases, I do not consider that, in every case where the primary decision maker has not properly engaged with the human rights issues, Miss Behavin’ requires the court itself to grapple with the weight of those issues compared with public interest factors, irrespective of the area of administration involved and irrespective of the expertise and experience of the primary-decision-makers assigned to that task.  In areas of high complexity where primary decision-making has been carefully assigned by Parliament, it seems to me that it would defy logic, and democratic principles, if the court was required to enter into an arena reserved to that decision-maker and in doing so to give appropriate weight to all sorts of social policy factors, as well as private rights and interests, no matter how ill-suited to the task the court might be, how expert the primary decision-maker might be and how relatively small the human rights issue is in the context of the decision-making process as a whole.  In my view, it is arguable, even after Miss Behavin’, that there are some cases in which it would be appropriate and lawful for the court to quash the primary decision-maker’s decision and, effectively, require him to re-make that decision, this time properly taking into account the human rights in play as a material factor.”
45. That approach was subsequently considered at the end of last year in the Court of Appeal by my predecessor as Queen’s Bench Division Liaison Judge for Wales, now Lord Justice Beatson, in R (A) v Chief Constable of Kent Constabulary
.  Having paid service to the principle of Miss Behavin’ (“… The court must make its own assessment of the factors considered by the decision-maker…”), he said this
:

“… [I]t is not easy to see why a defect in the process such as acting for an improper purpose or taking account of irrelevant considerations or failing to take into account relevant ones, which would suffice where a case proceeds purely on the traditional domestic grounds of judicial review, becomes insufficient or irrelevant save as to the question of ‘weight’ where the claimant additionally invokes a Convention right.  It may be that the former would lead only to the invalidity of the decision on domestic law grounds, and, if it can be said that, notwithstanding such defects, any interference with a Convention right is proportionate and thus justified, that factor can be deployed at the remedial stage; that is whether to set aside the decision.”

46. So, having dived into merits in Miss Behavin’, the judiciary, now perhaps better recognising the respective roles of the legislature, the executive government and the judiciary in this area, appear to be swimming back.  They are, in my view, going in the right direction.  

47. Therefore, whilst they have been the subject of criticism, I welcome the recent attempt of the Home Secretary to set out her policy on the ECHR article 8 family and private rights of those seeking leave to enter or remain in the UK, in paragraphs 276ADE and Appendix FM of the Immigration Rules.  The provisions are excruciatingly detailed.  Those who fall the wrong side of the policy lines they draw often feel aggrieved.  However, they are an attempt by those who are democratically elected – the rules being the subject of Parliamentary approval – to give guidance, based on policy, as to where these important lines should be drawn.  In a series of cases, whilst retaining a residual jurisdiction, the judges have made clear that this policy guidance should be respected, and, usually, the criteria set out in the Rules will be determinative of the question of whether it is proportionate to remove an individual from the UK
.  Normally, it will not be necessary for a judge to consider whether, outside those rules, there has been a breach of article 8 – as the courts have confirmed
.
48. That has been an inordinate trek through the foothills; but we now have the mountain – the twin peaks of the Measure and the UNCRC – in sight.  However, I hope that, when we climb the mountain, what we have learned in the foothills will help.
49. The UNCRC is an international instrument adopted by the United Nations General Assembly in 1989, again normative, which sets standards with which states must comply in relation to children.  It was adopted at a time when there were an estimated 100 million abandoned children and 150 million children around the world in “absolute poverty”.  The problem was not geographically restricted.  At that time, it was said that “no country protects the rights of all its children or provides them with an adequate standard of health care, education, day care, housing and nutrition, or properly protects them from abuse, neglect and exploitation”
.  On the basis of the EU definition of poverty – admittedly, conceptually relative – 33% of children in Wales were living in poverty in 2007-8, and poverty was rising
.

50. As I have said, instruments such as the ECHR do not expressly cover children’s rights.  The underlying reason for this is that, as I have explained, a child was not accorded status (or full status) as a person under the law.  As Lady Hale described last year, some philosophers and academic lawyers took the view that people who have limited capacity to make choices for themselves could not be said to have rights themselves, because the foundation of human rights is the ability to reason and make moral judgments.  As recently as 2003, it was held in Ireland that an Irish-born child born to non-Irish parents did not have the right to live in Ireland because that right depended on the capacity to make choices about where to live
.  This proposition, of course, denies the most vulnerable in society of their rights: they have to depend on others, including the state, to protect their interests.  We are back to children’s welfare.
51. In England, there is no general duty on public authorities to subject their policies and practices to a children’s rights audit.  Section 11 of the Children Act 2004 imposes a duty on a wide range of public bodies, including local authorities, health service bodies, the police, probation and prison services, to “… make arrangements for ensuring that… their functions are discharged having regard to the need to safeguard and promote the welfare of children”.  That duty was extended to the UK Borders Agency by section 55 of the Borders, Citizenship and Immigration Act 2009, following the UK’s withdrawal of its reservation from the UNCRC on immigration matters
.  These steps have undoubtedly been taken in the light of the UNCRC, but they fall very far short of embracing the wide rights of the Convention across the field. 
52. Wales has, deliberately, taken a different path
.  From the “clear red water” speech of the First Minister Rhodri Morgan AM – of course, now, the Chancellor of this University – prior to the 2003 Assembly elections, the devolved political institutions in Wales have, unlike England, opted for “a model in which a reinforced set of unconditional and universal rights, rooted only in citizenship, allowed for a set of relationships based on equality, reciprocity and mutuality”
.  In 2004, the Welsh Government formally adopted the UNCRC and published a statement, “Rights in Action”, which translated the Convention into core aims which it has followed.  The 2011 Measure is thus expressed to give “further effect” to the UNCRC, because much effect has already been given.

53. The Measure requires the Welsh Ministers to have due regard to the requirements of the Convention.  In practice, this will mean that, in any decision about proposed new or changed legislation or policy, the Ministers will have to submit the proposal to a children’s rights audit, to see whether it complies with the Convention and, if not, whether it can and should be made to do so.  “Due regard” requires that process to be substantive, and exercised “with rigour and an open mind”
.  Given that article 3.1 of the UNCRC provides that “in all actions [of public bodies] concerning children… the best interests of the child shall be a primary consideration”, the Welsh Ministers, in considering both proposed legislation and policy, will be concerned to ensure that public authorities comply with that obligation.  
54. As you will appreciate from the excursus in the foothills, I consider the focus of the Measure to be right: the primary burden of the Measure is on the executive (the Welsh Ministers) as overseen by the legislature, and the burden of the Convention is on individual administrative decision makers.  That is where those burdens should be.  It is those who are democratically accountable who should be at the forefront of working out how the requirements of the UNCRC can best be met in Wales.  Of course, there are limits: we must always guard against popularism, and the executive and administration must act lawfully.  But having “due regard” does not impose an over-burdensome technical or substantive restraint upon the Ministers.  In devising a policy or proposed legislation, having to have “due regard” to a material consideration does not of course presuppose what the policy or legislation will eventually be.  Similarly, making the best interests of the child a primary consideration does not impose a significant formal constraint or burden on decision-makers.  
55. I considered the proper approach of decision-makers to the requirement in article 3.1 of the UNCRC in Stevens
.  The fact that the interests of a child are “a primary consideration” means that those interests have to be identified; but they are not paramount or determinative, nor need they be considered temporally or logically first.   Furthermore, the weight to be given to those interests remains a matter for the decision-maker; but, by the interests being a primary consideration, no other factor has inherently more weight, i.e. more weight at the start of the exercise, before the balancing exercise begins.  Weight in this context is a relative concept; and that balancing exercise requires the decision-maker to give the weight to each material consideration (including those involving children’s rights) that he or she considers appropriate, so that the best interests of a child in the event might be outweighed by other relevant considerations.  There remains, here, a considerable amount of discretion in the decision-maker.

56. Therefore, although the Measure and the UNCRC constitutionally constrains and directs the exercise of government power and administrative discretion, the constraints and direction are in fact of a limited nature.  Inalienable rights such as those promoted by the UNCRC are based on normative obligations, and the state has a considerable margin of appreciation in how those obligations and rights are translated locally an in particular circumstances.  The opportunities for judicial interpretation or involvement are thus likely to be few in practice.  If procedures are not properly followed, then the resulting decision might be unlawful; but the courts will hopefully avoid becoming enmeshed in the evaluation of policies and their merits.  These are essentially political matters for those who are democratically responsible.  That is why the Co-director of the Wales Observatory, Jane Williams, has rightly said that, the Measure affords the Government of Wales both a problem and an opportunity
.  What happens with these new rights in children – and reciprocal obligations on the state – will need to be worked out over time.  

57. The Measure therefore represents a bold and iconic step for Wales, in the efforts of its government to pursue a rights-based approach policy towards children to strengthen their position in Welsh society.  It is, as I have explained, not the first step; but neither is it the last.  It is, perhaps, the first important step in a new stage.  How those rights are afforded to the young citizens of Wales will, however, be – not for judges – but for future Governments and Administrations of Wales.  And, as our trek through the foothills taught us, that is how it should be.

� Delivered at Swansea University, 9 May 2014.  “And Still the Children Sing” is an unfortunately lost – or, at least, mislaid – quotation from a book which illustrated the resilience of the young, by describing the awfulness of social conditions in industrial South Wales and how, despite it all, the children continued to sing.  
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